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SUMMARY

Five months ago, the D.C. Circuit rejected the Commission’s decision to give third
parties access to highly sensitive proprietary business information in merger review proceedings.
CBS Corp. v. FCC, 785 F.3d 699 (D.C. Cir. 2015). CBS held that, under the Trade Secrets Act
and the FCC’s rules, in order for the Commission “to justify disclosure” of sensitive information
and to adequately protect the confidentiality interests of third parties, “the information must be
‘necessary’ to the Commission’s review process.” Id. at 707. Because the Commission had not
met this standard, it lacked authority to release such information even under a protective order.

Now the Commission has announced a sweeping modification of its confidential
information policies. The new approach guts the fundamental protection the Commission long
afforded sensitive information, which its rules provide shall not be made “routinely available for
public inspection.” 47 C.F.R. § 0.457(d). The Commission’s September 11, 2015 Order
promulgated a new policy under which such information will be made available to the public in
licensing proceedings and in response to other requests submitted under Section 0.461 based
merely upon an assertion of “relevance,” directly contravening the D.C. Circuit’s command that
a showing of “necessity” must be made before sensitive information may be disclosed. The
Commission compounded its error by adopting this policy sua sponte, without providing any
advance notice of its decision or opportunity for public comment.

The Commission should grant this Petition and vacate the Order to cure its violations of
the Trade Secrets Act and the Administrative Procedure Act. As a threshold matter, the
Commission lacks authority to disclose broadly sensitive information in licensing proceedings
because it has not adopted, through notice-and-comment proceedings, procedures for permitting
such disclosure. The Supreme Court held in Chrysler Corp. v. Brown, 441 U.S. 281, 315-16

(1979), that the Trade Secrets Act prohibits agencies from releasing confidential information



except pursuant to a regulation that is the product of notice-and-comment rulemaking.

Moreover, the Commission may not circumvent this requirement by announcing new rules in the
guise of an interpretive regulation or general statement of agency policy, as the Order purports to
do. Id.

The Order also violates the Trade Secrets Act by authorizing the disclosure of highly
sensitive information based on a showing of mere relevance. The D.C. Circuit has rejected the
Commission’s position that relevance is sufficient to justify disclosure of material protected by
the Trade Secrets Act, holding instead that a “necessary” standard must be satisfied before
sensitive information may be disclosed even under a protective order. CBS, 785 F.3d at 706-07;
see also Qwest Commc 'ns Int’l Inc. v. FCC, 229 F.3d 1172, 1183-84 (D.C. Cir. 2000).

Even if the Commission could adopt a “relevance” standard for releasing confidential
information without notice-and-comment procedures—and it cannot—the Order violates the
Administrative Procedure Act because it fails to acknowledge the change in the Commission’s
policies, justify the Commission’s change in the application of its “persuasive showing”
standard, or explain the Commission’s substitution of a new “relevance” standard for the
longstanding “necessary” standard. The Commission’s contention that it previously has
authorized disclosure of sensitive information based on a showing of mere “relevance” is
incorrect: the Commission’s own decisions demonstrate that the FCC has not endorsed, much
less adopted, such a low bar. The Order also fails to consider the risk that inadvertent violations
of its protective orders will occur or explain how the benefits of disclosure outweigh those
harms. Finally, the Order fails to distinguish between sensitive information placed in the record
by parties and sensitive information belonging to non-parties, who have not placed their

confidential information at issue nor asked for it to be shared with third parties.



TABLE OF CONTENTS

SUMMARY wort ettt st sas et sttt ee e eetsasssessases e i
PETITION FOR RECONSIDERATION ......cceoviiitiereeeneeceeeseesneeeseeeeeeesessesssesseresssesessesssesssens 1
L. BACKGROUND ..ottt stsns st s s s s st s s ssteseeseseaesesesees e nsassasens 1

A. The FCC’s Longstanding Refusal To Make Sensitive Material “Routinely
Available For PUbLic INSPECHION.” ....cueuiuueuerereeereteneerceieesesseesecsereseeneesesesesnssesses s 1

B. The Commission’s Attempt To Depart From The Confidential Information

Policy Was Rejected By The D.C. CiICUil....ucueverreriveirreeeeeeereeeseeeeeeseeseseesesseressenns 2
C. The Commission’s Latest Change To Its Confidential Information Policy. .......... 4
D. Petitioners Are “Adversely Affected By” The New POlicy.....cocouveveereererrrrrnernnnn. 5

II. THE COMMISSION SHOULD RECONSIDER AND VACATE THE ORDER
BECAUSE IT VIOLATES THE TRADE SECRETS ACT AND THE
ADMINISTRATIVE PROCEDURE ACT ....covtniiurteieinereeesisiiseeeeeessesseeeeseessssessesesens 6

A. The Order Violates The Trade SECIetS ACt.......veveveveeeererueeeeeieeeeeeeesesseesrsreseresenons 6
1. The Trade Secrets Act Requires Notice-And-Comment
Rulemaking To Change How The Commission Will Release
Sensitive INfOrmation. ......c.cceuenirnnirinrecieiereesee et eeeeese e eeeens 6

2. The New “Relevance” Standard Violates The Trade Secrets Act. ........... 10

B. The Order Violates the Administrative Procedure Act By Arbitrarily
Abandoning The Commission’s Application Of Its “Persuasive Showing”

SEANAATA. covvetitci ettt ettt 12
1. The Order Arbitrarily Replaces The Commission’s “Necessity”
Showing With A “Relevance” ShOWING. .......ccoveeveereevercereererereresersessnnns 13
2. The Order Arbitrarily Abandons The “Persuasive Showing”
Requirement When Disclosure Occurs Under Protective Orders.............. 18
III. CONCLUSION.....oooiiierereeeintestieirinrnsstetese s st sesssseeseseeeeesesssesesessesessesssesesssss s sss e 25

- iii -



Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, DC 20554

In the Matter of

Applications of MB Docket No. 15-149
Charter Communications Inc.,

Time Warner Cable Inc.,
Advance/Newhouse Partnership

For Consent to Assign or Transfer Control of
Licenses and Authorizations

To: The Commission
PETITION FOR RECONSIDERATION

Under 47 C.F.R. § 1.106, CBS Corporation, Scripps Networks Interactive, Inc., The Walt
Disney Company, Time Warner Inc., Twenty First Century Fox, Inc., Univision
Communications Inc., and Viacom Inc. (collectively, “Content Companies™), with the Chamber
of Commerce of the United States and the Motion Picture Association of America, request that
the Commission reconsider its September 11, 2015 order, which announces new policies for the
treatment of sensitive and proprietary business information disclosed under a protective order or
in response to requests for third-party access submitted under 47 C.F.R. § 0.461 (the “Order™).
L. BACKGROUND

A. The FCC’s Longstanding Refusal To Make Sensitive Material “Routinely
Available For Public Inspection.”

The Commission’s rules provide that several categories of “trade secrets and commercial
or financial information” should not be “routinely available for public inspection.” Although

the Commission has discretion to consider these sensitive materials in its proceedings, such

47 CF.R. § 0.457(d)(1).



materials may be made available for review by third parties only if “[a] persuasive showing as to
the reasons for inspection” has been made.?

In its Confidential Information Policy, the Commission explained that this “persuasive
showing” standard ensures that the Commission’s “fulfillment of its regulatory responsibilities
does not result in the unnecessary disclosure” of sensitive information to the public.’ Thus,
before disclosure is permitted, a “compelling public interest” in favor of disclosure must be
identified, a showing must be made “that the information is a necessary link in a chain of
evidence that will resolve an issue before the Commission,” and the Commission must “engage
in a balancing of the interests favoring disclosure and non-disclosure.” As the Commission has
clarified, this showing is required before disclosure may occur even under a protective order.’

B. The Commission’s Attempt To Depart From The Confidential Information
Policy Was Rejected By The D.C. Circuit.

In connection with its review of the proposed Comcast/Time Warner Cable and
AT&T/DirecTV mergers, the Commission departed from the Confidential Information Policy
and its historical practice by proposing to make “hundreds of thousands of pages” of
programming agreements and related materials available to third parties under a protective
order.® The Commission did so even though these programming agreements are among the

categories of information that may not be made “routinely available” to third parties.”

%47 C.F.R. §§ 0.457(d), 0.461.

' Examination of Current Policy Concerning the Treatment of Confidential Info. Submitted to the Comm'n, 13 FCC
Red. 24816, 24822 (1998) (“Confidential Information Policy”).

* Confidential Information Policy, 13 FCC Rcd. at 24822-23.

5 Examination of Current Policy Concerning the Treatment of Confidential Info. Submitted to the Comm 'n, 14 FCC
Red. 20128, 20130 (1999) (“Confidential Information Policy Reconsideration™).

o Applications of Comcast Corp. and Time Warner Cable, Inc., 29 FCC Red. 13597, 13613 (Media Bur. 2014).
” Confidential Information Policy, 13 FCC Rcd. at 24852.



The Content Companies opposed the Commission’s proposal, and the D.C. Circuit agreed
that the Commission lacked authority to release sensitive programming agreements and related
negotiation materials.® According to the Court, federal law does not authorize the release of
sensitive information simply because that information is “relevant,” “highly relevant,” or even
“central” to an issue before the Commission.” Instead, “to justify disclosure, the information
must be ‘necessary’ to the Commission’s review process.”"" Because the Commission did not
explain why disclosing programming agreements was “absolutely necessary,” it lacked authority
under the Trade Secrets Act and its own rules to make programming agreements available to
third parties in a merger review proceeding, even under a protective order.'!

On remand, the Commission declined to make programming agreements available for
inspection by third parties. In the Comcast/Time Warner Cable proceeding, the FCC’s staff
notified the transaction parties that it planned to designate the transaction for hearing without
making those agreements available.'> Weeks later, the Commission approved the
AT&T/DirecTV merger even though the programming agreements that it once claimed were
“highly relevant” and “central” to its review of that transaction were not made available to third
parties.”> No party challenged the outcome of either merger proceeding on the basis that

programming agreements were not made available for review by third parties.

% CBS Corp. v. FCC, 785 F.3d 699, 706-07 (D.C. Cir. 2015).
? Id. at 706.

1d. at 707.

"'1d.

12 See Order, Statement of Commissioner Pai, at 38.

13 See Applications of AT&T Inc. and DirecTV, No. 15-94, 2015 WL 4556648, at *45 n.524 (2015); id. at *160
(Commissioner Pai observing that approval “bel[ies] any assertion that third-party inspection of these materials was
necessary to the Commission’s consideration of this transaction”).



C. The Commission’s Latest Change To Its Confidential Information Policy.

On September 11, 2015, the Commission responded to the D.C. Circuit’s decision by
announcing sweeping changes to its policies for making sensitive material available to third
parties. The Commission implemented these changes without notice or providing an opportunity
for comment. This procedure departed from the practice the Commission followed in 1998,
when it promulgated the Confidential Information Policy—now rewritten by the Order—through
a notice-and-comment proceeding that took into account comments from two dozen parties.'*

The Order establishes new procedures for the FCC’s treatment of sensitive information
released under a protective order, including information released to third parties in a licensing
proceeding. Departing from the standard the Commission embraced less than one year ago, the
Order declares that no entity, not even the Commission, needs to make a “persuasive showing”
to justify disclosure of sensitive information."® Instead, that information will presumptively be
made available to third parties. The Commission makes clear that this rule “applies to all of the
information submitted in the record,”'® and thus draws no distinction between run-of-the-mill
confidential information and information that thé Commission’s rules state shall “not routinely
[be made] available for public inspection.”’

The Order also changes the Commission’s Section 0.461 procedures by diluting the

“persuasive showing” that must be made before information may be released in response to a

Section 0.461 request to access confidential information. There is no longer any requirement

" See, e.g., Confidential Information Policy, 13 FCC Red. at 24827-28; see also Applications of Comcast Corp. and
Time Warner Cable Inc., 29 FCC Red. 11864, at *1 (Media Bur. 2014).

' Order at 1 44.
' Order at 1 18.
747 C.F.R. § 0.457(d).



that third-party disclosure cannot occur unless disclosure is “necessary.”® Instead, sensitive
material will be made broadly available—not even under a protective order—simply when “the
information sought to be released is relevant to a public interest issue before the Commission.”"’

D. Petitioners Are “Adversely Affected By” The New Policy.

There is “good reason why it was not possible to participate in the earlier stages of the
proceeding”: neither Petitioners—nor anyone else—have had any chance to do so because the
FCC provided no notice or opportunity to comment before issuing the Order.?

Petitioners are “adversely affected by” the Order.”! The Order creates a framework under
which third parties can access proprietary business information—both those previously
submitted and those subsequently requested—in the Charter/Time Warner Cable merger
proceeding and in future proceedings.”? As the Commission has recognized, disclosing
programming agreements to third parties “can result in substantial competitive harm to the

9923

information provider.”~ The Media Bureau likewise has recognized that the “key terms” of

these agreements—which contain competitively sensitive information such as pricing and
business terms that are central to the Content Companies’ business strategies—“have historically

been treated as especially sensitive from a competitive standpoint.”**

8 Order at ¥ 43.
¥ Order at 11 36.

Y47CFR. § 1.106(b)(1). After the Charter application was filed, the Content Companies met with Commissioners
and/or their staff to explain their concerns about the importance of protecting their programming materials. See
Notice of Ex Parte Communication, MB Docket No. 15-149 (July 31, 2015).

*'47 C.FR. § 1.106(b)(1).

? See Order, Statement of Commissioner Pai, at 38 (“This Order is obviously the first step in the Commission’s
misguided effort to” “give outside parties a sneak peek at confidential programming agreements.”).

# Confidential Information Policy, 13 FCC Red. at 24852
* Comcast, 29 FCC Red. 11864, at *1.



The Order’s relaxed standards for the treatment of confidential information trigger
potential competitive harms by making it easier for third parties to access programming
agreements previously submitted to the Commission or any agreements and related materials that
may be submitted in to the Commission.”> Moreover, the threat that this competitively sensitive
information will be released to third parties under the Commission’s new standards imposes an
ongoing chilling effect on the Content Companies’ efforts to negotiate programming agreements.
IL. THE COMMISSION SHOULD RECONSIDER AND VACATE THE ORDER

BECAUSE IT VIOLATES THE TRADE SECRETS ACT AND THE
ADMINISTRATIVE PROCEDURE ACT.

A. The Order Violates The Trade Secrets Act.

The Trade Secrets Act requires the Commission to engage in notice-and-comment
rulemaking before it can promulgate new or modified procedures governing the release of
sensitive information, which the Commission has not done. The Trade Secrets Act also prohibits
the Commission from making sensitive information available “based on mere relevance,”” as

the Order purports to do.

1. The Trade Secrets Act Requires Notice-And-Comment Rulemaking
To Change How The Commission Will Release Sensitive Information.

Information protected by the Trade Secrets Act may not be disclosed unless “authorized
by law.”?” For disclosure to be “authorized by law” under the Trade Secrets Act, three

requirements must be satisfied.® First, disclosure must be “permitted by a regulation.””

» See Order at 1 16 n.56.
6 CBS, 785 F.3d at 706.
718 U.S.C. § 1905.

* Bartholdi Cable Co. v. FCC, 114 F.3d 274,281 (D.C. Cir. 1997) (quoting Chrysler Corp. v. Brown, 441 U.S. 281,
302-03 (1979)).

® Id. (quoting Brown, 441 U.S. at 302-03).



Second, that regulation must be “‘substantive,” rather than interpretive or procedural,” and it
must be promulgated “consistent ‘with any procedural requirements imposed by Congress’ such
as the APA.”® Third, the regulation must be “‘rooted in a grant of power by the Congress’ to
limit the scope of the Trade Secrets Act.”! The Order satisfies none of these requirements.

First, no regulation authorizes the Commission to disclose sensitive material in a
proceeding to all participants in that proceeding, even under a protective order. As the D.C.
Circuit observed earlier this year, the Commission’s “regulations say nothing about what should
happen when, as here, the Commission decides to disclose confidential documents on its own.”?
The only “regulation[s]” addressing how sensitive material may be disclosed, 47 C.F.R.
§§ 0.457(d) and 0.461, authorize the release of sensitive material only when a third party “file[s]
a request for inspection” under Section 0.461.* These regulations also prohibit the release of
this information unless a “persuasive showing as to the reasons for inspection has been made.”**
In other words, the only way sensitive information may be released under the Commission’s
rules—including if disclosure is contemplated in a licensing proceeding—is in response to a
Section 0.461 request that makes a “persuasive showing” why disclosure is warranted.

Second, expanding the circumstances in which sensitive information may be released, as
the Order purports to do, can only be done through notice-and-comment rulemaking. In Chrysler
Corp. v. Brown, the Supreme Court held that an agency cannot announce a new procedure for

releasing sensitive information unless it promulgates a “substantive rule” that is the product of

* Id. (quoting Brown, 441 U.S. at 302-03).
1 Id. (quoting Brown, 441 U.S. at 302-03).
2 CBS, 785 F.3d at 704.

¥ 47 C.FR. § 0.461.

47 C.ER. § 0.457(d)(1), (d)(2).



notice-and-comment rulemaking.” Brown also makes clear that an agency cannot circumvent
this requirement by describing its rule as an “interpretive rule,” because “[a]n interpretive
regulation or general statement of agency policy cannot be the ‘authoriz[ation] by law’ required
by” the Trade Secrets Act.’® Here, because the Order is neither a substantive rule nor the product
of notice-and-comment rulemaking, it cannot provide the “authoriz[ation] by law” necessary to
release sensitive information.

Third, the Order was not promulgated under “a grant of . . . power by the Congress” that
was intended to limit the scope of the Trade Secrets Act.”’ In prior proceedings, the Commission
has repeatedly asserted that only “Section[] 0.457(d) . . . of the Commission’s rules constitute[s]
the requisite legal authorization for disclosure of competitively sensitive information under the
Trade Secrets Act.”® But, as explained above, that rule does not authorize disclosure in the
circumstances contemplated by the Order.*

Apparently recognizing this problem, the Commission claims for the first time that
Section 4(j) of the Communications Act provides the necessary “authori[zation] by law” to allow

the Commission to expand the circumstances when sensitive information can be released.*® But

* Brown, 441 U.S. at 315 (“[1Jmportant interests are in conflict: the public’s access to information in the
Government’s files and concerns about personal privacy and business confidentiality. . . . In enacting the APA,
Congress made a judgment that notions of fairness and informed administrative decisionmaking require that agency
decisions be made only after affording interested persons notice and an opportunity to comment. With the
consideration that is the necessary and intended consequence of such procedures, [the agency] might have decided
that a different accommodation was more appropriate.”).

% 14, at 315-16.
7 Id. at 302; accord Bartholdi Cable, 114 F.3d at 281.

* Confidential Information Policy, 13 FCC Red. at 24820; see also Comcast, 20 FCC Red. at 13608 (Section
0.457(d) “constitute[s] the legal authority for the disclosure of . . . competitively sensitive information under the
Trade Secrets Act”), aff’d 29 FCC Red. 14267, at *1 (2014).

39
See supra at 7.

* See Order at 113 (citing 47 U.S.C. § 154(j)).



Section 4(j) does no such thing. Section 4(j) simply recites that the Commission “may conduct
its proceedings in such manner as will best conduce to the proper dispatch of business and to the
ends of justice.”! As the Supreme Court held in Brown, this kind of “housekeeping statute”
does not authorize an agency to release sensitive information protected by the Trade Secrets
Act.*? The D.C. Circuit reached the same conclusion in QOwest, where it reversed the
Commission’s decision to release sensitive information covered by the Trade Secrets Act,
observing that “[a] mere housekeeping statute . . . whose history indicated that it was ‘simply a
grant of authority to the agency to regulate its own affairs,” would not suffice to authorize
disclosure of confidential business information because it was not intended to provide auth’ority
for limiting the scope of the Trade Secrets Act.”*?

FCC v. Schreiber is not to the contrary. Although Schreiber suggested that Section 4(9)
could authorize the Commission to release confidential information in some instances,** that
decision did not consider the separate prohibition against disclosing sensitive information that is
imposed by the Trade Secrets Act. Indeed, 14 years after Schreiber was handed down, the
Supreme Court declared in Brown that Schreiber had no applicability in cases like this one,
where questions are raised “regarding the applicability of” the Trade Secrets Act.** Furthermore

B

the Commission itself long ago abandoned the “presumption in favor of public procedures” at

147 U.S.C. § 154(D).

* Brown, 441 U.S. at 310-12.

“ Owest Comm’cns Int’l, Inc. v. Fi CC, 229 F.3d 1172, 1177 (D.C. Cir. 2000) (quoting Brown, 441 U.S. at 309).
¥ FCC v. Schreiber, 381 U.S. 279, 291-92 (1965).

* Brown, 441 U.S. at 315 n.45.



issue in Schreiber in favor of a rule that sensitive information shall not be made “routinely
available” unless a “persuasive showing” has been made that disclosure is warranted.*°

2. The New “Relevance” Standard Violates The Trade Secrets Act.

In addition to these procedural requirements, the Trade Secrets Act embraces a
substantive “presumption against disclosure of confidential information” that reflects Congress’s
judgment that “confidential business information should [remain] private unless there’s good
cause to disclose it.”*’ As the D.C. Circuit has held, this standard can be satisfied only by a
“necessity” showing.”® “Relevance”—the new standard embraced in the Order—is not enough.*’

For example, in CBS, the D.C. Circuit explained in detail why a showing of “relevance”
was insufficient under the Trade Secrets Act to justify the release of the Content Companies’
programming agreements even under a protective order:

Because corporate business documents will almost always be relevant to a merger

between two industry participants, allowing the Commission to disclose

confidential information based on mere relevance would mean that such

information would, subject to the governing protective orders, be routinely

available for inspection. We must read the statute and the Commission’s

precedents to avoid that construction if we are to be faithful to Congress’s plan

and to the Commission’s own historical approach.”

The D.C. Circuit rejected the Commission’s arguments that sensitive information may be

disclosed if the information is “relevant,” “highly relevant,” “central,” or “important” to an issue

47 C.ER. § 0.457(d).

*7 CBS, 785 F.3d at 706 (emphasis added), 707.

* See id. at 706-07; see also Qwest, 229 F.3d at 1183-84.

* See CBS, 785 F.3d at 706; see also Qwest, 229 F.3d at 1183-84.

*Y CBS, 785 F.3d at 706. This concern is well-founded, as “it is hard to imagine any document or information within
any communications-related company that could ever be excluded under [the Commission’s new relevance]
standard, confirming its boundlessness.” Order, Statement of Commissioner O’Rielly, at 46. In practice, a
“relevance” standard imposes no meaningful limit on routine public access to sensitive business information and
offers “little to no recourse for third parties that have their information submitted against their will to the
Commission.” Id.

-10 -



before the Commission, or if “commenter analysis of [the information] would be helpful to the
Commission’s evaluation” of an issue.” Instead, the court held, “to justify disclosure” of
sensitive information like programming agreements, “the information must be ‘necessary’ to the
Commission’s review process.”52 “Otherwise, Congress and the Commission have decided, the
risk to the affected businesses will not be worth it.”>

CBS tracks the D.C. Circuit’s earlier decision in Qwest v. FCC, which likewise “affirmed

the relevant/necessary dichotomy.”>*

Qwest held that the FCC could not release sensitive raw
audit data,”® which—Ilike programming agreements—are not routinely available for public
inspection.”® This was true even though the Commission argued that third-party disclosure of
sensitive information under a protective order was justified on the ground that “broader comment
[would] greatly assist the Commission in resolving the issues.”’ The court rejected this
argument because the Commission had not explained why disclosure was “required,” or why it
could not rely on alternative measures that would better protect confidential information.*®

Here, by contrast, the Order authorizes the release of sensitive information in licensing
proceedings and in response to Section 0;461 requests simply upon a showing of relevanée.

Indeed, the Order makes clear that even sensitive information that is irrelevant will

presumptively be made available to third parties in licensing proceedings, unless the

1 CBS, 785 F.3d at 706-07.

2 Id. at 707, see also id. at 706 (“[Dlisclosure is proper only if the information disclosed is absolutely necessary to
the process.”).

» Id. at 707.

* Id. at 706.

5 Owest, 229 F.3d at 1180-84.
047 C.F.R. § 0.457(d)(1)(iii).
*7 Qwest, 229 F.3d at 1183.

¥ Id. at 1183.

-11 -



Commission decides to exercise its discretion to withhold that information from the record.”®
While the Order claims that “‘[pJublic participation in [the Commission’s] proceedings . . .is

»00 «assistance’ is not enough” to justify disclosure under the Trade Secrets Act.’!

important,
Instead, to “vindicate the goals of the Trade Secrets Act,” the Commission may only disclose
sensitive information that is strictly “necessary to the review process.”®® Because the Order
authorizes the disclosure of sensitive information based upon a showing of mere relevance, it
violates the Trade Secrets Act and should be set aside.

B. The Order Violates the Administrative Procedure Act By Arbitrarily

Abandoning The Commission’s Application Of Its “Persuasive Showing”
Standard.

Even if the Commission had authority to issue the Order or to release sensitive
information upon a showing of mere relevance—and it does not—the Order still fails to
adequately acknowledge or explain the Commission’s two major changes to the FCC’s
“persuasive showing” standard. The Order first departs from the FCC’s longstanding refusal to
make sensitive information available at all—whether in a licensing proceeding or in response to
a Section 0.461 request—unless a heightened “necessity” showing was satisfied. The Order also
departs from the FCC’s practice of refusing to make sensitive information available to the public,

even under a protective order, unless the “persuasive showing” standard had been satisfied. Yet

the Order fails to offer an adequate explanation for either change.

% Order at 1 20.

% Order at 7 16.

' CBS, 785 F.3d at 706.
2 Id. at 707.

-12 -



1. The Order Arbitrarily Replaces The Commission’s “Necessity”
Showing With A “Relevance” Showing.

Under the FCC’s longstanding application of the Commission’s “persuasive showing”
standard, the FCC refused to release sensitive information unless, among other things, “a

113

showing” was made “‘that the information is a necessary link in a chain of evidence’ that will
resolve an issue before the Commission.”® This “necessity” standard meant that sensitive
information would be released to third parties “only in very limited circumstances”—if it would
be released at all.** Indeed, the D.C. Circuit vacated the Commission’s most recent attempt to
make sensitive material available to third parties after the Commission failed to make the
“necessary link” showing required by its own rules.%

To be sure, the D.C. Circuit called the Commission’s implementation of its “necessity”
standard “confusing and often contradictory.”®® The Court believed that the “necessary link”
requirement was susceptible of “two interpretations”™—one in which the requested information is
the “necessary link” and another in which the third-party comments regarding that information

serve as the “necessary link.’” The Court therefore gave the Commission only two options to

clarify its rules: it could conclude either that the “confidential information itself” must be

% Confidential Information Policy, 13 FCC Red. at 24823 (quoting Classical Radio for Connecticut, Inc., 69 FCC
2d 1517, 1520 n.4 (1978)).

4 Id. at 24822 (observing that the Commission has exercised its discretion to release trade secrets “only in very
limited circumstances”).

5 CBS, 785 F.3d at 706-07.
% 1d. at 708.
57 1d. at 707.

-13-



necessary to the Commission’s review process or that the “third-party comments on it” must be
necessary to that process.”®

The Commission chose neither option. Instead, it rewrote its persuasive-showing
standard to eliminate the “necessary link” requirement altogether.” Under its new standard,
sensitive information will be made available on an unrestricted basis to Section 0.461 requestors
whenever the information is “relevant to resolving an issue before the Commission.””®
Similarly, in a licensing proceeding “all of the information submitted in the record”—including
sensitive material—will presumptively be made available for third-party review on the theory
that such material is “relevant and material to the issues before the Commission.””!

However, the Order violates the Administrative Procedure Act because it fails to justify
its rejection of the D.C. Circuit’s directive or to “show that there are good reasons for [the
Commission’s] new policy.””* For example, before an agency can justify a change in its policy,
the agency must first acknowledge that its policies are changing. This requirement ensures that
an agency’s “prior policies and standards are being deliberately changed, not casually ignored.””

Here, however, the Commission’s only justification for changing its policies rests on a

revisionist assertion that the policies are not actually changing. According to the Order, the

% Id. at 708. To be sure, the D.C. Circuit mentioned in passing that the Commission could “explain . . . whether
‘necessity’ is the standard at all.” Id. But the CBS court also unequivocally stated that it “must read the” Trade
Secrets Act to require more than relevance before sensitive information could be disclosed under a protective order,
and that “to justify disclosure, the information must be ‘necessary’ to the Commission’s review process.” Id. at 706-
07 (emphasis added). Moreover, as explained below, the Order does not “explain” why “relevance” is a better
standard than “necessity,” nor could it. See infra at 17.

% See Order at 943 (The Commission no longer “require[s] a showing that the information is ‘necessary’” before it
will be released to third parties.).

70 Id.

Id. at 118,

72 FCC v. Fox Television Stations, Inc., 556 U.S. 502, 515 (2009).

& Ramaprakash v. FAA, 346 F.3d 1121, 1124 (D.C. Cir. 2003) (quotation marks omitted).
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Confidential Information Policy never included a “necessity” standard.” Rather, according to
the Order, “the Commission will engage in a balancing of the public and private interests” when
deciding to release confidential information,” and it has always been “sufficient that the
information was relevant” for sensitive material to be disclosed.”

The Confidential Information Policy flatly contradicts this characterization. That Policy
establishes three separate components of the “persuasive showing” standard: a “compelling
public interest” requirement, a “necessary link” showing, and “a balancing of the interests
favoring disclosure and non-disclosure.””’ As the D.C. Circuit observed, the Policy makes clear
that “even if the Commission finds that the public interest and the balance of equities favor
disclosure, it will ‘not automatically authorize . . . release of such information’” unless the
Commission’s “necessary link” standard also is satisfied.”®

Similarly, the Order’s characterization of the FCC’s past practices cannot be squared with
the actual decisions themselves. A careful examination of the decisions cited in footnote 133 of
the Order confirms that relevance alone has not been “sufficient” to satisfy the Commission’s

“persuasive showing” standard. See generally, Appendix. For example:

* Although the Order says that Alianza applied a “relevancy” standard, Alianza actually
focused on “the reasonable necessity for petitioner’s having the information.””

* Although the Order notes that Sioux Empire used the word “relevant,” Sioux Empire
actually considered “the reasonable necessity for petitioner’s having the information,”
concluded that there was “no necessity of destroying the [records’] confidentiality,” and

7 Order at 111 39-43.

P Id. at 141.

" Id. at 140 n.133.

T Confidential Information Policy, 13 FCC Red. at 24822-23.

8 CBS, 785 F.3d at 704 (quoting Confidential Information Policy, 13 FCC Red. at 24823).

" Alianza Federal de Pueblos Libres, 31 FCC 2d 557, 558- (1971) (emphasis added; quotation marks omitted).
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determined the petition was “deficient in establishing necessity for obtaining the
information.”® The Order also does not address Siowx Empire’s observation that
confidential information could not be disclosed unless it is “relevant and material . . . and
is a necessary link in a chain of evidence relating to the . . . issue.”®!
o Although the Order states that the information under consideration in Robert J. Butler
was “unrelated” to the issues in the case, the Commission actually refused to make
confidential information available to third parties because the petitioner had not “made a
persuasive showing that the information at issue [wa]s necessary to the resolution of any
[contested] issues.”®
Tellingly, the Order ignores numerous other FCC decisions that confirm that the
“necessary link” requirement demands much more than mere relevance. For instance, the
Commission has declined to release information when it was not “necessary” to do so even
though the information “could conceivably bear on” a contested question.*

Thus, the only justification the Order offers for the change in policy rests on the
inaccurate assertion that the Order does not change any policies at all. But the Commission

cannot satisfy its obligations under the Administrative Procedure Act to acknowledge a change if

it steadfastly refuses to admit a change has occurred.* Because the Order does not “display an

% Sioux Empire Broad. Co., 10 FCC 2d 132, 134-35 (1967) (emphases added).
81 1d. at 135 {emphasis added).
% Robert J. Butler, 6 FCC Red. 5414, 5418 (1991) (emphasis added).

8 dpplication of Mobile Commc 'ns Holdings Inc., 10 FCC Red. 1547, 1548 (Int’l Bur. 1994). In addition, the Order
ignores additional decisions cited in the Confidential Information Policy that characterize the “necessary link”
requirement as demanding a showing that the requested material is of “critical significance” to the proceedings. See
Confidential Information Policy, 13 FCC Red. at 24823 n.37 (quoting Am. Tel. & Tel. Co., 5 FCC Rcd. 2464, 2464
(1990)). Other decisions similarly paraphrase the “necessary link” requirement as concerned with whether the
“information is critical,” suggesting that “necessary link” and “critical” are interchangeable concepts. See, e.g.,
Gregory F. Intoccia, 10 FCC Red. 13462, 13463 (Com. Car. Bur. 1995), Cincinnati Bell Tel. Co. Tariff FCC No. 45
10 FCC Red. 10574, at *5 (Com. Car. Bur. 1995), John L. McGrew, 10 FCC Red. 10574, at *3 (1995), Jonathan E.
Canis, 9 FCC Rcd. 6495, at *2 (Com. Car. Bur. 1994),

b4

¥ Fox Television Stations, 556 U.S. at 515.
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awareness that” the Commission “is changing position,” it by definition cannot provide a
reasoned justification for the Commission’s decision.

Beyond this fatal flaw, the Order does not explain why a showing of mere relevance is
sufficient to authorize widespread disclosure of confidential material. This omission is
particularly glaring given the D.C. Circuit’s observation in CBS that the “necessary-link finding
is an unavoidable component of the persuasive showing the regulations require.”®

The Order also fails to explain why the same standard governing disclosure of a party s
confidential information should apply to records and materials belonging to non-parties.
Although disclosure of a party’s finances or other confidential records may become relevant
when the party puts its costs, infrastructure, or financial condition at issue,®” none of the
decisions cited in the Order provides a similar rationale for releasing a non-party’s records.
Heightened protection is warranted for sensitive information belonging to non-parties, who have
not placed their business transactions at issue and who have not authorized third-party access to
their confidential information. Accordingly, the Order should be revisited because it “entirely
failed to consider an important aspect of the problem.”®®
Finally, the Order provides no explanation for eviscerating the second half of the

Commission’s “necessity” standard. Under that standard, disclosure should not occur unless the

information “is a necessary link in a chain of evidence that will resolve an issue before the

¥ 1d.
% cBs, 785 F.3d at 705 {emphasis added).

87 See Confidential Information Policy, 13 FCC Rcd. at 24822; Liberty Cable Co., Inc., 11 FCC Red. 2475, 2476
(1996).

% Motor Vehicle Mfrs. Ass'n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983).
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Commission.”® The Order effectively strips out the emphasized language, rewriting the
sentence as authorizing disclosure if information “is [relevant to] an issue before the
Commission.” The Commission provides no explanation for dropping the “chain of evidence”
and “resolution” requirements, even though the Administrative Procedure Act requires the
Commission to “provide a reasoned analysis indicating that prior policies and standards are
being deliberately changed, not casually ignored.””

2. The Order Arbitrarily Abandons The “Persuasive Showing”
Requirement When Disclosure Occurs Under Protective Orders.

The Order also fails to explain adequately why the Commission no longer requires a
“persuasive showing” before sensitive material will be released under protective orders.

FCC regulations list several categories of information, including programming
agreements, that generally are not “available for public inspection” unless “[a] persuasive
showing as to the reasons for inspection” has been made.”’ The Commission’s rules do not
distinguish between unrestricted disclosures to the public and disclosures to some members of
the public under a protective order. Accordingly, if the Commission can make sensitive
information available to third parties, it can do so only after a “persuasive showing” has been
made.

The Commission recognized as much less than one year ago. When it ordered the release
of the Content Companies’ programming agreements to third parties, the Commission affirmed a

Media Bureau order recognizing that disclosure in a merger review proceeding required “a

¥ Confidential Information Policy, 13 FCC Red. at 24823 (emphasis added; quotation marks omitted).
" Ramaprakash, 346 F.3d at 1124 {(quotation marks omitted).
"' See 47 C.F.R. §§ 0.457(d)(1), 0.461.
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9392

‘persuasive showing’ of the reasons in favor of its release.””” The Commission’s counsel

reiterated this point before the D.C. Circuit, explaining that “we’re in a world where the
persuasive-showing standard applies.””

The Order casually dismisses its ruling as a misguided “implication,”* but it cannot
dodge the Commission’s own precedent so easily. Although the Order claims that “not one” of
the protective orders issued since its Confidential Information Policy was promulgated “even

mentioned a requirement of a persuasive showing,””

this misses the point entirely. The
Commission has applied the “persuasive showing” standard in materially identical merger
review proceedings, and the Order does not identify a single instance in which the Commission
has held that its persuasive-showing standard does not apply. Consequently, the Administrative
Procedure Act requires the Commission to justify its decision to abandon its practice of requiring
a “persuasive showing” when disclosure occurs under a protective order. The Order does not do
SO.

First, the Order offers no reasoned explanation why the “persuasive showing” standard
applies when sensitive information is disclosed in response to a Section 0.461 request but not
when disclosure is made under a protective order.”® The Order attempts to justify the use of

different standards by saying that materials disclosed in response to a Section 0.461 request are

“released to the general public” on an unrestricted basis, but disclosures under a protective order

2 Comcast, 29 FCC Red. at 13608-09, aff’d 29 FCC Red. 14267, at *1 .
”* CBS, 785 F.3d at 704.

 Order at 744 n.139.

% Id. (emphasis omitted).

% 1d. 1 45,
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involve “only a very limited release . . . for only limited purposes.”’ This reasoning overlooks
that sensitive material set forth in Section 0.457(d) is exempt from unrestricted public
disclosure,”® cannot be produced until the Commission’s “persuasive showing” requirement has .
been satisfied,” and has in practice only been produced under protective orders.'® Given that
the persuasive-showing standard applies to disclosures of sensitive information under a
protective order in response to a Section 0.461 request, the Order offers no explanation why the
persuasive-showing standard should not apply to disclosures of sensitive information under a
protective order in other Commission proceedings as well.

Second, the Order claims that no persuasive-showing standard should apply in licensing
proceedings because “the relevant case law indicates that petitioners to deny generally must be
afforded access to all information submitted by licensees.”'®! Yet the Order cites just one case to

39102

support its understanding of the “relevant case law,”'" and that 35-year old decision held that the

7 1d.

% See, e.g., Confidential Information Policy, 13 FCC Red. at 24822 (Commission releases “information falling
within FOIA Exemption 4” only in “very limited circumstances™).

% See, e.g., id. at 24822-23.

1 14, at 24824 (observing that “even when information is critical to resolution of a public interest issue . . .
disclosure under a protective order or agreement may serve the dual purpose of protecting competitively valuable
information while still permitting limited disclosure for a specific public purpose”) (quotations marks omitted).
Accordingly, to the extent the Order argues that a protective order may not be used “to limit the release of
information” requested in a Section 0.461 request, even if that material is covered by Section 0.457(d), Order at
1136, the Order misstates the governing law. Whereas material not exempt from FOIA must be made available
unconditionally and cannot be limited by “a protective order,” Nat’l Archives and Records Admin. v. F. avish, 541
U.S. 157, 174 (2004), material exempt from FOIA may be made available “conditionally,” 47 C.F.R. § 0.461(6)(4),
and is usually made available pursuant to a protective order. See, e.g., Cincinnati Bell, 10 FCC Rcd. at *6; Petition
of the State of California, 10 FCC Red. 2881, 2887-88 (Wireless Tel. Bur. 1995).

T Order at 11 14.
192 Order at 17 n.13.
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FCC could resolve a challenge to a license renewal application by conducting its own
investigation instead of allowing the petitioner to obtain discovery from the licensee.'®

More recent decisions confirm that the Commission has broad discretion to shield
confidential information from third-party review.'"™ The Commission can and has issued orders
based on review of documents not available to the parties.'” Instead, the Commission must
place only the “most critical factual material that is used to support the agency’s position on
review” into the record—not every document submitted by a party.'® The Confidential
Information Policy itself declares that denying routine access to sensitive materials “is
compatible with the public interest.”'"” Indeed, FCC decisions to release sensitive information,
even under a protective order, have twice been reversed by courts.'*®

To the extent the Commission has changed its mind and now believes that interested
parties cannot participate effectively without access to “all of the information filed in the
record,”'” the Order fails to explain why that is true now when it was not true as recently as five

months ago. Agencies must “provide a more detailed justification” when they change their

application of their regulations if that change “rests upon factual findings that contradict those

' Bilingual Bicultural Coalition on Mass Media, Inc. v. FCC, 595 F.2d 621, 634 (D.C. Cir. 1978) (en banc).

"% See Consumer Fed’n of Americav. FCC, 348 F.3d 1009, 1012-14 (D.C. Cir. 2003) (FCC may withhold
confidential information from third parties when it is not “needed” to challenge a merger proposal); SBC Commc’ns
Inc. v. FCC, 56 F.3d 1484, 1492 (D.C. Cir. 1995) (FCC may present confidential material in summary form in its
final order).

' Applications of Nynex Corp., 12 FCC Red. 19985, 20000 (1997).

"% Ass’n of Data Processing Serv. Orgs. v. Bd. of Governors, 745 F.2d 677, 684 (D.C. Cir. 1984).
1713 FCC Red. at 24852.

18 CBS, 785 F.3d at 706-07; Qwest, 229 F.3d at 1175, 1181, 1184 (citing 47 C.F.R. § 0.457(d)).
% Order at 1 46.
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which underlay its prior policy.”!°

The Commission previously has approved merger
transactions, including the Comcast/NBCUniversal and AT&T/DirecTV mergers, even though it
expressly recognized that “commenters did not have access to all of the record.”'!* These
decisions demonstrated that third-party commenters need not have access to all relevant
materials to participate effectively in a licensing proceeding. If the Commission now believes
that commenters must have access to the entire record, that finding “contradict[s] those which
underlay” the Commission’s “prior policy” and demands a particularly detailed justification for
the change in course.''? The Order does not acknowledge, much less satisfy, this burden.

Third, the Order suggests that it is aligned with past FCC practice because the
Commission supposedly has “never granted a request to withhold information in the record
entirely from review.”'"® This assertion is incorrect. The FCC “has processed transaction after
transaction in the video market . . . without supplying” programming agreements to third parties,
even under a protective order.'”* Indeed, FCC officials have reviewed sensitive material in
camera at the FCC or the Department of Justice in connection with that agency’s parallel

review.'"® The FCC used this approach in its review of the 2011 Comcast/NBCUniversal

merger,''® and it approved the AT&T/DirecTV merger just months ago even though commenters

""" Fox Television Stations, 556 U.S. at 515; see also Perez v. Mortgage Bankers Ass'n, 135 S. Ct. 1199, 1209
(2015).

' See AT&T, 2015 WL 4556648, at *45 n.524.

"' Fox Television Stations, 556 U.S. at 515.

'3 Order at T 5; see also id. 123.

" Comcast, 29 FCC Red. 14267, at *3 (Dissenting Statement of Commissioner Pai) (emphasis omitted).

' See, e.g., Applications of Comcast Corp. and AT&T Corp., 17 FCC Red. 22633, 22636 (2002); Applications of
Tele-Comme'ns, Inc. and AT&T Corp., 14 FCC Red. 3160, 3233-34 (1999).

"' Comcast, 29 FCC Red. 14,267, at *3 (Dissenting Statement of Commissioner Pai).
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did not have access to sensitive information that the Commission once said was “highly relevant
and indeed central” to its review of that transaction.'"’

Fourth, the Order wrongly assumes that disclosure under a protective order protects
third-party confidentiality interests as effectively as the persuasive showing standard. Asa
threshold matter, the FCC has long protected confidentiality interests by using both a persuasive
showing standard and a protective order, not by selecting one or the other.!'® But the more
fundamental problem with this assumption is that the Order fails to balance any benefit from
disclosure against the harm from misuse. The Order instead assumes that a protective order will
prevent misuse of sensitive information.

But, as the FCC recently acknowledged, experience provides ample reason to conclude
that inadvertent disclosures of sensitive information can and do occur—especially when “an
individual possessing information regarding [competitively sensitive information] of more than
one .. .party .. .provide[s] advice to another . . .party that is influenced by the information he or

she possesses™!"

— and that this risk increases as more individuals access the information.
Indeed, just a few weeks ago, a representative of the Alabama Public Service Commission

inadvertently violated a protective order issued by the Wireline Competition Bureau, resulting in

public dissemination of sensitive material and a “serious breach of the Protective Order.”'*

' See Comcast, 29 FCC Red. at 13602, aff’d 29 FCC Red. 14,267, at *1.

8 See supra at 19.

" Guidance Regarding The Prohibition of Certain Communications During The Incentive Auction, Public Notice,
DA 15-1129, 115 (Oct. 6, 2015).

12 Gee Order, Rates for Interstate Inmate Calling Services, No. DA 15-1052, 2015 WL 5592707, at *2-3 (Wireline
Comp. Bur. Sept. 21, 2015).
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d.'?! Whether a violation is intentional or

Similar violations of protective orders aboun
inadvertent, the resulting harm is the same and cannot be undone.'*?

The Order suggests that the threat of sanctions is sufficient to prevent intentional misuse
of sensitive information, but it does not explain how the Commission proposes to detect,
investigate, and sanction violations of its orders. Instead, the Order places the onus on an
individual who violates a protective order to self-report that violation, even though the Order
does not cite even one example where sanctions were imposed following a self-reported
violation. The protective orders in the Comcast/Time Warner and AT&T/DirecTV proceedings
confirm that violations occur and go unpunished: although those protective orders required third
parties to certify that they had destroyed all confidential information they obtained in those
proceedings,'*> numerous individuals appear not to have done so, even as these same individuals
request access to confidential information as part of the Charter/Time Warner Cable
proceeding.'**

Fifth, the Order fails to explain why the new Model Protective Order provides less
protection for sensitive information than the protective orders the Commission issued less than

one year ago. The protective orders adopted by the Commission in the Comcast/Time Warner

Cable and AT&T/DirecTV merger transactions restricted how sensitive information covered by

2! See, e.g., Letter from Richard L. Rosen to FCC, Applications of AT&T Inc. and Deutsche Telekom AG for
Consent to Assign or Transfer Control of Licenses and Authorizations, WT Docket 11-65 (Aug. 8, 2011), available
at http://tinyurl.com/pjwbkqy.

122 See In re Papandreou, 139 F.3d 247, 251 (D.C. Cir. 1998).

123 See Applications of Comcast & Time Warner Cable Inc., Second Amended Modified Joint Protective Order, 29
FCC Rcd. 13799, at *9, 122 (Media Bur. 2014).

124 According to the Commission’s website, at least eight individuals requested access to confidential material in the
Comcast/Time Warner Cable or AT&T/DirecTV proceedings, did not provide the certification required by
Paragraph 22 of the Second Amended Modified Joint Protective Orders entered in those proceedings, and now have
requested access to confidential material in the Charter/Time Warner Cable proceeding,

Y



Section 0.457(d) may be accessed and copied.'* The Model Protective Order omits these
protections, but the Order gives no explanation for doing so.

Finally, the Order presumptively authorizes third-party access to sensitive information
without explaining why the Commission will not first consider whether alternatives are available
that would better protect third-party confidentiality interests. The D.C. Circuit repeatedly has
held that before the FCC may release sensitive information, it mmust consider alternatives other
than giving third parties access under a protective order.'*® The Confidential Information Policy
likewise states that “the Commission [will] not automatically authorize public release of
[confidential] information” even when a “compelling public interest” supports disclosure,'*’ but

will first consider “special remedies such as redaction” and “aggregated data or summaries.”'*

III. CONCLUSION

For the foregoing reasons, the Commission should vacate the Order, which was adopted

in violation of the Trade Secrets Act and the Administrative Procedure Act.

135 See, e.g., Applications of AT&T, Inc. and DirecTV, Second Amended Modified Joint Protective Order, 29 FCC
Red. 13810, at *5, 19 6-7 (Media Bur. 2014).

% CBS, 785 F.3d at 707; Qwest, 229 F.3d at 1183; see also, e.g., Pennzoil Co. v. Fed. Power Comm’n, 534 F.2d
627, 632 (5th Cir. 1976) (agency must consider “whether there are alternatives to full disclosure that will provide
consumers with adequate knowledge to fully participate in the [agency]’s proceedings but at the same time protect
the interests of the producers”).

127 13 FCC Red. 24822-23.
128 1d. at 24823.
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CERTIFICATE OF SERVICE

I, Mace Rosenstein, hereby certify that on this 13th day of October, 2015, I caused true
and correct copies of the foregoing Petition for Reconsideration to be served by Federal Express

and electronic mail to the following:

Marlene H. Dortch, Secretary

Federal Communications Commission
445 12th Street SW

Washington, D.C. 20554

Elizabeth McIntyre

Adam Copeland

Wireline Competition Bureau

Federal Communications Commission
445 12th Street SW

Washington, DC 20554
Elizabeth.McIntyre@fcc.gov
Adam.Copeland@fcc.gov

John Flynn

Jenner & Block LLP

1099 New York Ave. NW

Suite 900

Washington, DC 20001-4412
jflynn@jenner.com

Counsel for Charter Communications, Inc.

Steven J. Horvitz

Davis Wright Tremaine LLP

1919 Pennsylvania Ave. NW

Washington, DC 20006
stevehorvitz@dwt.com

Counsel for Advance/Newhouse Parinership

Jim Bird

Office of General Counsel

Federal Communications Commission
445 12th Street SW

Washington, DC 20554
TransactionTeam@fcc.gov

Vanessa Lemmé

Ty Bream

Media Bureau

Federal Communications Commission
445 12th Street SW

Washington, DC 20554
Vanessa.Lemme@fcc.gov
Ty.Bream(@fcc.gov

Matthew A. Brill

Latham & Watkins LLP

555 Eleventh Street NW

Suite 1000

Washington, DC 20004-1304
Matthew.Brill@lw.com

Counsel for Time Warner Cable Inc.

K/(/\A-»Agzow»t-—————-‘

Mace Rosenstein



